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DEOQ S ON AND (REER

O Decenber 29, 1983, Admnistrative Law Judge (ALJ) Thonas
Sobel issued the attached Decision in this matter. Thereafter,

Respondent tinely filed exceptions to the ALJ's Decision wth a brief
I n support of exceptions.

The Agricultural Labor Relations Board (Board) has considered the
record and the attached decision in light of Respondent’'s exceptions and
brief and has decided to affirmthe rulings, findings and concl usi ons of
the ALJ to the extent that he found a failure or refusal to reinstate
returning econonic strikers in violation of Labor Code section 1153(c)Y of
the Agricultural Labor Relations Act (Act).

Sriker's Reinstatenent R ghts

(ne of the two issues in this proceedi ng concerns

Respondent' s al l eged failure or refusal to reinstate economc

YAl section references are to the Galifornia Labor Gode unl ess
ot herw se speci fi ed.



strikers upon their offers to return to work on July 7, 1982, and
Qctober 26, 1982. Precisely that question was decided in Sam
Andrews' Sons (1986) 12 ALRB No. 30 (hereinafter, Andrews 1).?

In that case, we nade the followng findings of fact: (1) an estinmated 140
of Respondent's enpl oyees engaged in a strike whi ch coomenced on July 9,
1981; (2) one year later, on July 7, 1982, approxi mately half of the
striking enpl oyees of fered unconditionally to return to work in the sane
category of work, crew and position which they had occupied prior to the
strike; (3) on ctober 26, 1982, virtually all of the remaining strikers
took simlar action; (4) the strike was an economc one at its inception
and renai ned so throughout its duration; no interveni ng conduct by
Respondent, as alleged and litigated by General Gounsel, served to convert
the strike into an unfair |abor practice strike; (5) during the course of
the strike, Respondent replaced many, if not all, of the enpl oyees who had
joined the strike and (6) when strikers in either of the two groups offered
to abandon the strike, they were not imnmedi ately reinstated to their forner
positions but instead were placed on a preferential rehire list to anait
recall, according to seniority, in the event of vacancies created by the
departure of their repl acenents.

In this case, the ALJ's Decision issued prior to the Board' s

Decision in Andrews |I. He concluded, as ultimately did

Z Notwithstanding the prinary focus of the parties here on those
strikers who offered to return to work on ctober 26, 1982, as well as a
group of strikers who either initially or for the second tine, offered to
return on January 14, 1983, we perceive no naterial factual or |egal
distinction between this case and Andrews | wth respect to the strikers'
return rights.

13 ALRB No. 15



the Board in the prior proceeding, that Respondent failed to prove
legitinate and justifiable business reasons for its failure or refusal to
inmedi ately reinstate the economc strikers upon their unconditional offer
toreturn to work in violation of section 1153(c) and (a) of the Act.
Specifically, the ALJ found that Respondent failed to establish that the
new enpl oyees who repl aced the strikers were hired as pernmanent enpl oyees.
Ther ef ore, Respondent was obligated to displ ace the repl acenents, if
necessary, in order to create vacancies for the returning strikers.

Here, as in Andrews |, Respondent correctly observes that it is
not an unfair |abor practice for an enployer to hire replacenents in the
event of a strike. Nor nust an enpl oyer di scharge pernmanent repl acenents
in order to accommodate returning economc strikers. (See, e.g.,
International Association of Machinists and Aerospace Wrkers v. J. L.

Qark G. (7th dr. 1972) 471 F.2d 694 [81 LRRM2763].) Respondent then

asserts that the status of the repl acenent workers was pernanent because
they were hired in conformty wth the Gonpany's standard terns of hire
whi ch provi de that an enpl oyee who conpl etes 30 days of satisfactory

enpl oynent within a 90-day period is accorded seniority, for purposes of
layoff and recall. But, again, the essence of the problemis that
Respondent was unable to "show that the nen [and wonen] who repl aced t he
strikers were regarded by thensel ves and the [enpl oyer] as having recei ved

their jobs on a

13 ALRB Nb. 15 3.



per manent basis." (Georgia H ghway Express (1967) 165 NLRB 514, 516 [65

LRRVI 1408], affd. sub nom Teansters Local 1728 v. NLRB (B.C dr. 1968)

403 F. 2d 921 [67 LRRM 2992]; Sam Andrews' Sons, supra, 12 ALRB No. 30;

enphasi s added. )

Thus, on this record, the ALJ properly found that Respondent
failed to denonstrate the requisite mutual ity of understandi ng between
itself and the repl acenent workers, prior to the tine the strikers offered
toreturn to work, that the replacements had i ndeed been hired as pernanent

enpl oyees. (Hansen Brothers Enterprises (1986) 279 NLRB No. 98; Associ at ed

Gocers (1980) 253 NLRB 31 [105 LRRM 1637].) Accordingly, the ALJ's
Decision in that regard i s hereby affirned.

As the Oder inour related Decision in Andrews | fully renedi es
Respondent's unlawful failure to reinstate those economc strikers whose
reinstatenment rights were again at issue in the instant proceedi ng, no
additional order is necessary to renedy the violation of the Act.

Change In Irrigation Practices

Respondent excepts to the ALJ's conclusion that a
change inirrigation practices was instituted during the 1982-1983 w nter
(pre-irrigation) season for the purpose of elimnating tractor driver and
irrigation crew positions which otherw se woul d have been filled by
returning economc strikers. Ve find nerit in the exception.

General ounsel unsuccessful |y sought to convince the ALJ that
Respondent reduced its work force requirenents by adopting the | ess-| abor-

intensive formof rowor furrowirrigationinlieu

13 ALRB Nb. 15 4.



of the sprinkler nethod which allegedly had been utilized nore heavily in
recent past seasons. |In support of its theory, General Gounsel called
irrigation foreman Caneri no Esparza who credibly described a neeting call ed
by Robert Garcia, Respondent’'s personnel director, in Decenber of 1982
"regardi ng whet her we could make it wthout having strikers there."
Esparza testified further, again credibly, that Garcia advi sed the forenen
that they woul d have to get by with the then existing work force and coul d
neither hire nor fire anyone. Esparza said Garcia expressed concern that
shoul d any openi ngs occur, Respondent mght be obligated to fill themwth
returning strikers. @Grcia hinself testified that the Conpany did not know
at that tine what it would do about the strikers, as "we just didn't know
exactly how we were going to handl e the situation.™

Respondent acknow edged a difference in the programfor the
rel evant year, but only as to the duration and the intensity of the overall
irrigation effort. Respondent conceded that it expected to neet irrigation
requirenents in the 1982-1983 season wth a significantly snall er work
force than that utilized in 1981-1982.¥ tbwever, it denied that the change

was premsed on

¥ It is uncontested that in Decenber 1982 and January 1983, Respondent

enpl oyed a fairly steady pre-irrigation contingent of 6 irrigation forenen,
each wth 4 or 5 enpl oyees, and a tractor driver crewthat never exceeded
25 enpl oyees. By contrast, during those sane nonths in prior years, wth
virtual |y the sane anount of acreage, Respondent coul d have as many as 40
to 60 tractor drivers working around the clock in 2 shifts of 20 to 30
workers per shift. After January, the size of the tractor crew often
dropped to about 20 enpl oyees. A simlar pattern prevailed wth respect to
the irrigation crew whose size could vary froma high of 61 to a | ow of 46
enpl oyees. In sone years, the irrigation crew consisted of as many as 60
to 90 enpl oyees during the conparable 2 nonth peri od.

13 ALRB NO 15 5.



reasons proscribed by the Act. Rather, Respondent stated that once it was
assured of adequate water availability for the comng season, it coul d
enbark on the extended irrigation season whi ch sound farmng practices
dictate it follow should conditions permt. Respondent contended that the
preferred nethod of irrigation had not been an avail able option in recent
years due to a severely inadequate supply of water.

Were, as here, the question is whether a legitinmate or unl aw ul
notive under the Act controlled the enpl oyer's actions toward its
enpl oyees, the analysis nust followthe test set forth by the National
Labor Relations Board (NLRB) in Wight Line, ADvision of Wight Line,
Inc. (1980) 251 NLRB 1083 [105 LRRM 1169], enforced as nodified (1st dr.
1981) 662 F.2d 899 [108 LRRMI2513], cert. den. (1982) 455 U S 989 [109

LRRM 2779] (Wight Line). As approved in National Labor Rel ations Board v.

Transportati on Managenent Corp. (1983) 462 U S 393 [113 LRRM 2857], Wi ght

Line applies to all cases alleging violations of Labor Code section 1153(c)

and (a) which turn on the question of notivation. ¥

Under Wight Line, the General (ounsel first nust nake a prina

faci e show ng sufficient to support an inference that the protected conduct

was a notivating factor in the enpl oyer's

¥ Wight Line would apply to discharge as well as to refusal to
rehire cases but woul d not be applicable in a case where notivation i s not
an issue. Thus, the Wight Line analysis woul d have no neani ng where, for
I nstance, the question was whet her an enpl oyee woul d have recei ved
seniority and been recal l ed pursuant to those rights under a coll ective
bargai ning agreenent. (See, e.g., Engineered Control System(1985) 274
NLRB 1308, 1314 [119 LRRVI 1038] .)

13 ALRB No. 15 6.



decision to take the action that it did Oice this is established, the
burden shifts to the enpl oyer to denonstrate by a preponderance of the
evi dence that its conduct woul d have been the sane even in the absence of

the enpl oyees' protected activities. (Wight Line, supra, 251 NLRB at

1089.) V¢ are persuaded that General Counsel has net his burden of
establishing a prinma facie case. Thus, the burden shifted to Respondent to
denonstrate that it woul d have nade the sane change even in the absence of
the striker's offer to return to work.

In question is Respondent's wnter (pre-irrigation ) programfor
the 1982-1983 season as conpared to prior years. Fred Andrews, one of
Respondent's principals, testified that water conditions al one dictates the
duration of the pre-irrigation season in any given year. O the basis of
wat er projections, Respondent arrives at a conpl etion date for that phase
of its farmng operation and then, working backwards, determnes an
appropriate start date, the intensity of the effort that wll be required
to neet the desired schedul e and, accordingly, the size of the work force
necessary to conpl ete the project in the tine all ocat ed.

Respondent testified further that only under ideal water
conditions can it enbark on a preferred January to April pre-irrigation
period. Under those conditions, Respondent woul d strive for a subsoil
noi sture depth of three to five feet by slow and repeated applications of

wat er by neans of row or furrow
TILITTIIIITTT ]
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irrigation on level terrain.¥ Respondent testified that an extended

irrigation schedul e generates higher crop yields.

Respondent poi nted out that although Decenber is not generally a
good tine to start pre-irrigation, it may be advisable to pre-irrigate at
that tinme when certain conditions exist. Thus, shoul d Respondent learn in
Qctober or early Decenber that it could face a water shortage in the comng
year, it would imnmedi ately plan on a two rather than a five nonth pre-
irrigation programto be conpl eted i n Decenber and January.? In the rel evant
year, however, and for the first tine in several years, Respondent was

assured of an adequate water supply and, on the basis of that

Y Sorinkler irrigation, according to Respondent, although |ess efficient
i n achi eving desired noi sture depth, incurs an additional cost of
approxi natel y $80 per acre in energy consunption. Nonethel ess, sprinklers
nust be used on certain unl evel parcels of |land which do not facilitate row
or furrowirrigation regardless of water availability. Sprinklers also have
a practical application, even on level terrain, but only in years of |ow
water avail ability because they disperse | ess water overall. The conpl ai nt
alleged, in pertinent part, that Respondent violated Labor Code section
1153(c) by discrimnatorily changi ng fromnore | abor intensive sprinkler to
rowor furrowirrigation in 1982-1983 because the |atter nethod requires
| ess nan hours. The ALJ found no evidence to support General Qounsel's
contention in this regard. As no exceptions were filed to his finding
regarding the allegation that the change in question here was fromsprinkl er
to furrowirrigation, we adopt, pro forma, the ALJ's finding in that regard.

¥ S nce a specified anount of water is proportionately allocated yearly to
particular parcels of land by the water district, and nust be paid for
whet her or not used, Respondent hedges agai nst a threatened shortage by
accelerating its irrigation schedul e. First, Respondent draws any water
renmaining in the current year's allocation, that is water which it otherw se
woul d relinqui sh on Decenber 31. In 1981 as one exanpl e, Respondent pre-
irrigated in Decenber in order to utilize $250,000 of paid up water. Next,
If available, and the cost not prohibitive. Respondent purchases surpl us
water inthe district's reservoir; that water nust al so be drawn prior to
Decenber 31. During January, Respondent then draws on its allotnent for the
comng cal endar year.

13 ALRB No. 15 8.



information projected a five nonth pre-irrigati on program Respondent thus
began irrigating in January and expected to conpl ete the sane anount of
work as in years past, but wth a significant work force reducti on
resulting froman extended but |ess intensive program Respondent offered
an additional reason for needi ng fewer workers in Decenber of 1982.

Supervi sor Lionel Terrazas testified that rainfall in that nonth was
unseasonal | y heavy, accounting for nore precipitation in that nonth than in
years past, and creating an inpedinent to tractor and irrigation work at
that tine.

Respondent has successfully rebutted General Gounsel's prinma
faci e case by denonstrating that the extended irrigation schedule in the
pertinent year was initiated on the basis of a lawful notive. Wen
examning an enpl oyer's notives in any given situation/ we nust avoid
substituting our own judgnent for that which the enpl oyer nay choose to
followin the course of business. (See, e.g., FPC Advertising, Inc. (1977)

213 NLRB 1135.)

The justification proffered by Respondent to explain the pre-
irrigation season finds support in data obtai ned by Respondent fromthe
appropriate water agencies and other official sources which projected a
favorable water situation for 1983. In addition, Respondent called David
Wst, a privately enpl oyed agronomst as an expert wtness. Wst confirned
Respondent ' s contention that an assessnent as to future water supplies is
the domnant factor governing an irrigation program Vst also testified
that the preferred period in which toirrigate cotton, Respondent's prinary

crop, is January through March. Vést

13 ALRB No. 15



testified that he was famliar wth the water shortages of prior years but
noted that there would be a large surplus in 1983. Vst specifically
indicated that the nonth of Decenber 1982 was one of unusual |y high rainfall
when conpared to the sane period one year earlier.

Inlight of all the circunstances, we conclude that Respondent net
its burden of proving it woul d have adopted the same programin the 1982-1983
season Wth respect to the pre-irrigation schedul e even in the absence of the

strikers' offers to return to work. (Wight Line, supra, 251 NLRB at 1098.)

Accordingly, the conplaint, insofar as it alleges that Respondent altered
established irrigation nethods and/ or procedures for the di scrimnatory
purpose of elimnating positions for returning economc strikers, is hereby
di sm ssed.

Dated: Otober 15, 1987

JON P. MOCARTHY, Menber?

GREGRY L. GONOT, Menber

| VONNE RAMCS R CHARDSON  Menber

" The signatures of Board Menbers in all Board Decisions appear with the
signature of the Chairnman first, if participating, followed by the
signatures of the participating Board Menbers in order of their seniority.
Chai rman Davidian did not participate inthis natter.

10.
13 ALRB No. 15



MEMBER HENNLNG  Goncurring and D ssenti ng:

Inthe earlier matter concerning this Enpl oyer and its striking
enpl oyees, | woul d have found, |ike the Admnistrative Law Judge (ALJ),
that this strike was converted to an unfair |abor practice strike due to
Andrews' admtted policy of only considering reinstatenent requests from
returning strikers as newhires, that is, wth none of the strikers

previously acquired seniority rights. (See SamAndrews' Sons (1986) 12

ALRB No. 30, dissenting and concurring opinion at p. 27.) Inlight of ny
conclusion there, | concur in ny colleagues' result here, but woul d prem se
the anal ysis upon the reinstatenent rights of unfair |abor practice
strikers rather than the ngjority's analysis of the reinstatenent right of
returni ng economc strikers.

| dissent fromthe remai nder of the ngjority's decision

regardi ng Andrews' nanipul ation of its irrigation practices so as

Hrrrrrrrrrrrrrny
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to avoid recalling striking tractor drivers and irrigators. The ALJ's

| engt hy and pai nst aki ng anal ysis of the evidence and argunent on this issue
nerits our adoption. The ALJ correctly found that Respondent failed to
neet its burden of presenting evidence to support its business rational e
for altering irrigation practices followng the offer to return by Andrews'
striking enpl oyees. Further, the ALJ noted that Respondent’'s admtted
decision to avoid rehiring enpl oyees (returning strikers or laid of f

repl acenents) due to an uncertainty as to who woul d have been entitled to
the openi ngs was prem sed upon the enpl oyees protected activity and had a
discrimnatory effect because only strikers were entitled to fill vacanci es

that mght have becone available. (N.-RBv. Heetwood Trailers (1967) 389

US 375.) Dated: ctober 15, 1987

PATR KW HENN NG Menber

12.
ALRB NO 15



CASE SUMARY

Sam Andrews' Sons 13 ALRB \b. 15
UFW Case N\o. 82-C=206-D
AL DEQ S ON

Follow ng an evidentiary hearing in this unfair |abor practice proceedi ng,
the Admnistrative Law Judge (ALJ) determned that Respondent failed to
establish a legitimate business justification for its failure or refusal to
of fer striking enpl oyees immedi ate reinstatenent to their forner positions
when they offered to abandon their strike and return to work.

Soecifically, he held, consistent with applicable precedents of the
National Labor Rel ations Board, that returning strikers are entitled to

rei nstatenment unless the positions they vacated as a result of the strike
have been filled by permanent replacenents. He concl uded that Respondent
failed to denonstrate the requisite show ng that the repl acements had been
hired as permanent enpl oyees. As renedy for this violation of section
1153(c) and (a) of the Act, the ALJ ordered Respondent to i nmedi ately offer
returning strikers reinstatenent to their forner positions and to
conpensat e themfor econonmc | osses they nay have suffered fromthe date of
their unconditional offer to returnto wrk. The ALJ al so found that
Respondent subsequent|y changed its established irrigation practices for
the discrimnatory purpose of elimnating positions which otherw se coul d
have been cl ai ned by the forner strikers.

BOARD DEQ S ON

The Board agreed wth the ALJ insofar as he found a viol ation of the Act
based on the failure to reinstate the strikers, observing that his finding
was consistent wth the Board s anal ysis of the sane question as litigated
and decided in an earlier case involving this sane Respondent. (Sam
Andrews' Sons (1986) 12 ALRB No. 30.) However, wth respect to the all eged
change inirrigation practices, the Board determned that while Respondent
did not naterially change its nethods, it nonethel ess did alter the overall
pace or intensity of the irrigation schedule wth the result that a smaller
work force acconpl i shed the same anobunt of work as in years past. But, the
Board al so found that the approach to irrigation in the rel evant year was
consistent wth sound farmng practices and that Respondent woul d have

foll oned that approach even in the absence of the strikers' offer to return
to work. Accordingly, the Board dismssed the conplaint insofar as it

all eged that Respondent altered its irrigation practices in order to

di scrimnate agai nst those enpl oyees who engaged in protected strike
activity.

CONOURR NG DI SSENTING PPN ON

Gonsistent with his position in SamAndrews' Sons (1986)
12 ALRB Nb. 30, Menber Henning holds that the strike had been




converted into an unfair labor practice strike. Therefore, while he agrees
wth his colleagues that the strikers were entitled to reinstatenent

i medi atel y upon their offer to return to work, he does so on the basis
that they were unfair |abor practice strikers rather than economc strikers
who had not been pernanently replaced. Wth respect to the allegation of a
discrimnatory change in irrigation practices, he would affirmthe ALJ's
concl usion that Respondent failed to neet its burden of presenting a
defense to the General (ounsel 's prina facie case. He noted al so t hat
Respondent admitted that it chose not to reinstate the strikers due to its
own uncertainty as to whether they were entitled to fill any vacanci es

whi ch might occur and this admssion further supports the ALJ's finding of
Respondent ' s unl awf ul acti on.

This Case Sunmary is provided for information only and is not an official
statenent of the case, or of the ALRB

13 ALRB Nb. 15
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THOVAS SCBH., Administrative Law Judge:
PROCEDURAL H STCRY

This case was heard by ne in Delano, Galifornia on March 15, 16,
and 17, May 14, 25, 26, 27 and 31, and June 1, 1983. By conplaint filed
Novenber 23, 1982 General (ounsel alleged that, since QGctober 26, 1982,
Respondent has refused to rehire unfair labor practice strikers? after they
unconditional ly offered to return to work. At the commencenent of the
hearing, General Gounsel noved to anend the conplaint to allege: (1) that
Respondent vi ol ated Labor CGode section 1153(c) by changi ng fromsprinkl er
torowirrigation in order to avoid reinstating the strikers, and (2) that
Respondent vi ol ated section 1153(e) by refusing to bargai n over such a
change. (1:52.)

| permtted the anendnent so far as it entailed trial of
Respondent' s i npl enentation of a schene to defeat the reinstatnent rights
of strikers, but |I refused to consider whether an economcally notivated
but unilateral change inirrigation practices mght al so viol ate section
1153(e). (See InterimRuling, dated March 16, 1983.) The principal reason
for refusing to consi der whether a "non-di scrimnatory" change in
irrigation practices was an i ndependent violation of section 1153(e) was

the Suprene Gourt's recognitionin N L. R B v. Heetwod Trailer .

(1967) 389 U S 375 that legitinate and substantial busi ness reasons woul d

justify an enployer's failure to reinstate economc strikers:

o 1. As | wll explain below for the purposes of this
decision, the strikers are assuned to be economc strikers.



In two types of situations, "legitinmate and substantial busi ness
justifications" for refusing to reinstate striking enpl oyees have
been recogni zed. The first is when the jobs which the strikers
clai mare occupi ed by workers hired as pernanent repl acenents
during the strike in order to continue operations.

* * *

A second basis for justification is suggested by the Board -- when
the striker's job has been elimnated for substantial and bona fide
reasons ot her than considerations relating to | abor relations: for
exanpl e, "the need to adapt to changes in business conditions or to
inprove efficiency." (lbid, at p. 277.) 2/

Inlight of Heetwod Trailer, it seened to ne that if a change in

Respondent' s irrigation techni ques was noti vat ed by "consi derati ons
[unrelated] to |abor relations”, Respondent could not be guilty of
violating 1153(c) and it followed that the strikers woul d not be entitled
to reinstatenent by virtue of the change. Accordingly, the only enpl oyees
who mght have been effected by the change consi dered as an i ndependent
1153(e) viol ation woul d be the repl acenent workers, and it seened entirely
I nappropriate to have one theory of General (ounsel's case ai med at ousting

repl acenents and another ained at increasing the work avail able to them?¥

2. See also, Mrris, Devel opi ng Labor Law 2nd Edition, \ol
I, p. 229-30:

Wiere an enpl oyer fails to rehire economc strikers and cannot
prove that permanent repl acenents have been hired or that there
exists a legitimate and substantial business justification for the
failure to rehire, reinstatenent wth back pay fromthe date of a
striker's unconditional offer to return to work is the appropriate
r enedy.

3. | recognize that, as a matter of law a certified union
represents repl acenents as well as striking enpl oyees (Bruce Church (1981)
7 ALRB No. 20, pp. 16-18). Wiatever nay be true as an abstract natter,
however, the interests of repl acenents and strikers in holding the same job
are obviously antagonistic. M ruling precluded the General Gounsel from
representi ng two such adverse I nterests.



After the conclusion of the hearing, General Gounsel filed an
Arended Gonpl ai nt to Gonformto Proof whi ch contai ned four allegations:
the first, duplicative of the sole allegation of the original conplaint,
concerns the refusal to reinstate unfair |abor practice strikers; the
second, alleging a refusal to rehire strikers in the succeedi ng
agricul tural season, reflects the Board s Seabreeze anal ysis, according to
which, it nay be an unfair |abor
practice to fail to nake jobs available to returni ng economc
strikers at the commencenent of a new agricultural season;? the
third and the fourth are the allegations described above, of a
discrimnatory change in irrigation practices and a refusal to
bargai n over the change.

Respondent noved to strike the Arended Conpl ai nt on vari ous
grounds, anong them (1) that no procedure aut horizes an Arended Conpl ai nt
to Gonformto Proof; (2) that, to the extent 8 Gal. Admn. (ode section
20222 permts conplaints to be amended after hearing, General Qounsel's
anendnent was untinely; (3) that General Gounsel failed to prove the
allegations in the amended conplaint; and (4) that General (ounsel's
insertion of an 1153(e) theory is prohibited by the terns of ny interim
ruling. Snce, as noted, | had already ruled that I woul d not consider
General Gounsel 's 1153(e) allegation, | woul d strike so nuch of the Anended
Gonpl ai nt as concerns it even in the absence of any of the procedural
consi derations rai sed by Respondent. DO fferent considerations, however,

govern ny treatnent of the other allegations in the Arended

4. Seabreeze Berry Farns (1981) 7 ALRB 40.




Gonpl ai nt .

Gonstrui ng the Anmended Gonplaint to Gonformto Proof as an
attenpt to conply wth 8 Gal. Admn. Gode section 20222, Respondent is
correct that it isuntinely since it was "filed and served' outside the
10-day period fromcl ose of hearing provided by the Regul ati ons. ¥
However, since Board precedent does not require ny striking the renaining
allegations solely for General Gounsel's failure to conply with the
regul ations,? and the discrimnatory change and Seabreeze i ssues were
fully litigated by the parties (and mght have been the subject of
findings even if General (ounsel had never attenpted to engross themin an
Arended Gonplaint), | wll not strike these two allegations. For the
reasons stated bel ow, simlar considerations wll not save the allegation
that Respondent refused to rehire unfair |abor practice strikers.

This is the second case in which General Gounsel has litigated
Respondent's failure to reinstate the strikers to their forner positions.
Inthe first case, heard by Admnistrative Law judge Thonas Patri ck
Burns,” General Qounsel alleged that since July 7, 1982, Respondent has
refused to rehire unfair |abor practice strikers after they

unconditional |y offered to return to work. That

5. The hearing ended June 1, 1983; General (ounsel 's Amended
Gonplaint to Gonformto Proof was not served until June 13, 1983, and it
was not received by the Board until June 16, 1983. Uhder 8 CGal. Admn.
Gode section 20480, therefore, the Anendnent is untinely.

6. Nash-de-Canp (1982) 8 ALRB 8, rev'd on ot her grounds (1983)
146 CGal. App.3d 92; George Arakelian Farns (1979) 5 ALRB 10,

7. Inthe Matter of San Andrews' Sons, Case Nbs. 82- C&
75-D and 82- (& 112-D.




case was heard in CGctober and Novenber, 1982.

Prior to the coomencenent of hearing in this case, Respondent
noved to abate the instant proceedi ngs on the grounds that General QGounsel
had already tried all questions relating to Respondent’'s failure to
reinstate the strikers. | granted the notion to abate only to the extent
of precluding re-litigation of the nature of the strike fromits inception
through Gctober 26, 1982. (See Ruling on Mtion to Abate Further
Proceedi ng, dated February 24, 1983.) Having precl uded litigation
concer ni ng whet her the strike was an unfair |abor practice strike, it
followed that for the purposes of considering the reinstatenent rights of
the strikers as of their (ctober 26, 1982 offer, it nust be assuned that
the strike was an economc strike. Accordingly, | shall strike the
allegation in the Anended Conpl ai nt whi ch requires consideration of the
strikers as unfair |abor practice strikers.

Three days after the hearing in this case opened, ALJ Burns
i ssued his Recommended Decision finding that the strike was economc in
origin, but was converted to an unfair |abor practice strike on My 4,
1982. In the course of his decision, he nade findings and engaged i n
ext ensi ve di scussion about the very issue to be tried in this case, the
Seabreeze issue. (See ALJ decision, case Nos. 82-CE75-Det.al., pp. 56-
68.)

General ounsel, Respondent and Charging Party each filed
exceptions to that decision and the record is presently before the Board.
If Admnistrative Law judge Burns' decision is upheld by the Board, nuch of
this case will be noot; even if he is reversed, the Board nay wel |l nake

findings on sone i ssues whi ch coul d concl ude the



natters litigated in this case. Indeed, it seens to ne that in either
case, the only issue that woul d not be concl uded by Board decision in the
previ ous case woul d be whet her Respondent altered its irrigation practices
in order to avoid rehiring strikers.

However, to date the Board has not issued its decision in 82-C&
75-D, so the foll ow ng questions nust be answered: (1) Assuming the strike
was an economc strike, what are the reinstatenent rights of the strikers?
and, (2) DOd the Respondent change fromsprinkler to rowirrigation in
order to defeat then?

1

D D RESPONDENT M QLATE 1153(c) BY FA LI NG TO REI NSTATE THE EGONOM C
STR KERS

h July 9, 1981 Respondent's enpl oyees struck. On Cctober 26,
1982, an unconditional offer to return to work was nade on
behal f of nost of Respondent's striking enpl oyees. O January 14,
1983, anot her unconditional of fer? was nade on behal f of
addi tional nenbers of drilio Avarado's thin and weed crew who were
apparently omtted fromthe Gctober 26th offer. Wth few exceptions, as of
the close of the record in this case, Respondent admtted it has not
reinstated the bulk of the striking tractor drivers or irrigators on the

Qctober 26, 1982 offer. A though

8. Anearlier unconditional offer to return was made on July 7,
1982; that offer is not the subject of the present litigation. Respondent
does not presently contest the unconditional nature of any of the offers.
(See, e.g., Testinony of Robert Garcia, V-7, V.ll-14.)



Respondent has apparently reinstated nost of the nenbers of Arilio
Avarado' s weed and thin crew wth the exception of Mguel A tanarino,
none of the enpl oyees on the January 14, 1983 unconditional offer has been
reinstated. (See QX 18.)

Rel yi ng on Seabreeze Berry Farns, General Qounsel argues that

Respondent ' s refusal to discharge the replacenents in order to nake room

for the strikers is an unfair |abor practice. |f Seabreeze were to apply,
it is clear that Respondent woul d have viol ated section 1153(c) by failing
to discharge its repl acenents in order to nake roomfor the strikers. See

Lu-Ete Farns (1982) 8 ALRB 55, p. 4. General (ounsel's principal argunent

In support of application of Seabreeze is that because Respondent's work
force experi ences seasonal fluctuations, it is "seasonal” in the Seabreeze
sense.

Respondent, on the other hand, contends that its enpl oynent
patterns do not exenplify the characteristics of agricultural enpl oynent
relied upon by the Board in undertaking its Seabreeze anal ysis, and that
its enpl oynent practices have been specifically designed to assure that
very continuity of enploynent, the general absence of which in agriculture,
justified the Board s enbarking on its unique anal ysis i n Seabreeze.

Respondent urges ne to apply the Mackay standard, NL.R B v. Mickay Radi o

and Tel egraph Go. (1938) 304 U S 333, and especially those cases fol | ow ng

Mackay which hold that it is not an unfair |abor practice to fail to
reinstate strikers to positions "occupi ed" by |aid-off replacenent workers
W th a reasonabl e expectation of enpl oynent since, under such

circunstances, no "vacanci es" exist for strikers to occupy. (See



e.g., Gddings and Lewis, Inc. v. NL. RB (7th dr. 1982) 675 F.2d 926;?
Randal| Dvision of Textron Inc. v. NL . RB (8th dr. 1982)687 F.2d 1240,
at 1246-1247.)

As posed by the parties, then, the threshold question in this
case i s whet her Respondent's enpl oynent practices require a Seabreeze
analysis. nhthis record, that is an interesting question which | wll not
attenpt to answer since | believe the debate over "seasonality" is
irrelevant to the question whet her Respondent coomtted an unfair | abor
practice in not discharging replacenents in order to nake roomfor the
strikers upon receipt of their unconditional offers. For the purposes of
ny analysis, | wll sinply assune (as Respondent has asked ne to concl ude)
that the Board s Seabreeze analysis is inapposite and | wll apply

appl i cabl e NLRA precedent .

9. Inholding that strikers were not entitled to be reinstated
before | ai d-of f pernmanent repl acenents wth |ess seniority had been
recal led, the court in dddings & Lews, supra, said:

V¢ find the Mackay rule to be dispositive of this case. The enpl oyer
here has hired repl acenents for economc strikers and assured the

repl acenents, through pronul gation of the seniority rules in question,
that their positions are permanent. In light of the inevitable
fluctuations which occur in the nation's econony, wth their
concomtant inpact on the | abor force, such a systemserves only to
assure repl acenents the pernanent status to whi ch Mackay says they are
entitled. Affirmance of the Board s holding that |ayoffs activate a
striker's right to reinstatenment woul d evi scerate the Mackay rul e.
Enpl oyers attenpting to hire repl acenent workers coul d guarant ee them
enpl oyment only until a layoff occurred. Such repl acenent workers
could hardly be called "permanent."” In the event of a | ayoff,

unrei nstated workers woul d inevitably replace their "pernanent"

repl acenents. Such an outcone would significantly interfere wth what
the Mackay Gourt found to be the enployer's legitimate interest in

nai ntai ni ng production during an economc strike. (675 F.2d at 930.)



Any discussion of the reinstatenent rights of strikers under the

NLRA nust begin wth Mackay Radi o and Tel egraph Go. (1938) 304 U S 333

In that case, Respondent Mackay cal | ed upon tel egraph operators fromaround
the country to replace its striking San Franci sco operators. Repl acenents
comng to San Franci sco were "assured" they would be permtted to renain
there pernmanently. Exactly what formthese "assurances"” took is not clear
fromeither the underlying Board decision’ or the Suprene Gourt deci sion,
but, as a result of the Suprene Court decision, it becane and renai ns the
| aw t hat :

. . the assurance by Respondent to those who accepted enpl oynent
duri ng the strike that if they so desired their places mght be
permanent was not an unfair |abor practice nor was it such to
reinstate only so nany of the strikers as there were vacant pl aces

to be filled. (NLRB v. Mickay Radi o and Tel egraph Corp. (1938)
304 US 333, 345-46.)

NLRB cases after Mackay have not consistently nade a point of
anal yzi ng what "assurances" have been given repl acenents, wth the result
that sone cormentators have noted that "[an] enpl oyer's characterization of
the repl acenent as permanent rather than tenporary wll usually not be
contradicted." (German, Basic Text on Labor Law (1968), p. 342, citing The
Texas Conpany (1951) 93 NLRB 1358, rev'd on other grounds (9th Ar. 1952)

198 F. 2d 540; see also, e.g., CH Qenther and Son (1969) 174 NLRB 1202,

enf'd (5th dr. 1970) 427 F.2d 983.) In Seabreeze, our Board al so has
stated that "the NLRB general |y accepts an enpl oyer's characterization of

repl acenent workers as pernmanent enpl oyees." Seabreeze Berry Farns,

10. See 1 NLRB 201.
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7 ALRB 40, p. 8.
Despite these statenments, nunerous NLRB cases, do focus on the

"assurances" given to replacenents (See, e.g., Hot Shoppes Inc. [1964] 146

NLRB 802, 804 and especially Report of the Trial Examner at 816, Gyr
Bottle Gas Go. [1973] 204 NLRB 537, enf'd [6th Qr. 1974] 497 F. 2d 800.)

In Govington Furniture Mg. Gorp. (1974) 212 NLRB 214, enf'd (6th dr.

1975) 514 F.2d 995, the Board affirned the Admnistrative Law Judge' s
statenent of applicable |aw as fol | ows:

Wil e an enpl oyer may hire pernanent repl acenents during the course
of the strike in order to protect and conti nue his busi ness, and
need not di scharge those pernanent replacenments in order to create
vacanci es for economc (as distinct fromunfair |abor practice)
strikers who wsh to returnto work, NL RB v. Mickay Radio and
Tel egraph ., 304 U S 333, 345-346 (1939), the enployer's hiring
offer nust include a coomttnent that the replacenment position is
permanent and not nerely a tenporary expedi ent subject to

cancel lation if the enpl oyer so chooses. See Laidlaw Corp. v.

NL RB., supra, 414 F.2d at 105; American Machinery Gorp., supra,
424 F. 2d at 1327; Georgia H ghway Express, 165 NLRB 514, 516
(1967), aff'd. 403 F.2d 921 (CADC, 1968), cert, denied 393 U S
935; Gyr Bottle Gas (0., 204 NLRB No. 83, slip op. pp. 2-3 (1973).

And the Suprene Gourt regards inquiry into the type of
assurances given repl acenents as critical:

Indeed, as the Board interprets the | aw the enpl oyer nust
reinstate strikers at the conclusion of even a purely economc
strike unless it has hired "pernanent” repl acenents, that is, hired
in a nmanner that woul d "show that the nen [and wonen] who repl ace
the strikers were regarded by thensel ves and the [enpl oyer] as

havi ng recei ved their jobs on a pernmanent basis. Georgi a H ghway
Express, Inc., 165 NLRB 514, 516 (1967), affirned sub. nom, Truck
Orivers and Hel pers Local No. 728 v. NL.RB., 403 F. 2d 921 (DC
dr. 1967), cert, denied, 393 US 935 (1968). (Belknap v. Hale
(1983) us , 51 LW5079, 5082. (Ephasis added.)

Bven assumng the applicability of sone general policy of deferring to an
enpl oyer' s characterization of repl acenents as pernanent, where, as here,

t he evi dence suppl i ed by Respondent' s



Supervi sors? reveal s that the replacenents did not receive

"assurances" of pernanent enpl oynent, such deference woul d be

i nappropri at e. Z
Thus, Lionel Terrazas, Respondent's chief tractor forenan
testified that he nade no promses to drivers hired as repl acenents.
Terrazas' full testinmony on this point is as foll ows:
Q (By General Gounsel) I'd like to talk to you about the
situation when the strike was going on. Wen you hired

enpl oyees during the strike, they were well aware that there
was a strike situation, isn't that true?

A That's true.

Q And you recall that you nmade no promses to those
enpl oyees, did you? You nade no promses of any
enpl oynent other than the tine that the strike
situtation was on, isn't that al so true?

A | don't renenber if | mght have said that.

You never gave themany promses of jobs, isn't that true?

L)

A That's true. | don't promse them Wen they start, | just
tell them!| don't know howlong it's going to | ast.

And it's just a question of finishing out that work during
that period, isn't that true?

11. S nce both Fred Andrews and Bob Garcia testified they did not
hire, only the supervisors coul d have given the requisite assurances of
"per manency” to the replacenents. Thus, all of Respondent's defense to the
effect that Andrews and Garcia regarded the repl acenents as pernanent is
irrelevant: the critical question is what assurances the repl acenents were

actual Iy given.

12. See, for exanpl e, The Texas Gonpany (1951) 93 NLRB 1358, the
case cited by Professor German as his authority for the proposition that
the NLRB accepts the enpl oyer's characterization of the replacenents as
permanent: in that case, the Board expressly states that it was "satisfied
that the replacenents were assured that if they so desired, their jobs
mght be pernanent.” (Id. at 1362.) Thus, it seens to ne that where the
evi dence does not satisfy atrier of fact that such "assurances" were
gi ven, Respondent has coomtted an unfair |abor practice.

-12-



A

Uhtil we lay themoff.
(I1: 171.) And John

Perez, Respondent's chief irrigator fornan testifi ed:

Q

=

> O 2 O > O

> O

> O 2 O > O

> O

(General Gounsel ) Vel |, you never made any promises in the
begi nning, isn't that ture?

The only thing we told themwas there mght be a chance for
themto stay on pernanent when we hired them

But you never knew at that tine, did you?
No.

And you never told themthat?

V¢ told them yeah.

That there may be a chance?

That it was a pernanent position that they were filling in
for the people that had wal ked out.

Wio did you tell?

The irrigators.

* * *

O d you ask themto hel p you finish out the season,
during the irrigation season in August, July and August?

What year ?

In 19827

W' re talking about the irrigators, now right?
Yes.

To hel p ne finish out the season. Yes. They did to help ne
finish out the season.

No, did you tell themthat?
To help ne finish out the season in '82, |ast year.

The year of the strike, 19817

-13-



A No, when we hired them we told themthat there was a
chance for sone of the people to be put on pernanent, you
know, there was too nmany people to stay on pernmanent, so we
were going to have to lay sone off when they cane in.
(111:59-60.)
Terrazas' testinony is clear: he nmade no coormtnent to
repl acenents. Perez' testinony is nore anbi guous. As noted, he told the
repl acenents "there was a chance for sone of [then) to be pernmanent”, "that
there was too many to stay on pernanent”. Enpl oyees were apparently given
no expl anation of the condi tons under whi ch "sone" woul d have "a chance" to
be permanent and | do not know who, upon hearing Perez' statenent, woul d
"regard [hinsel f] ... as having received his job on a pernanent basis."¥
Mbreover, given the admssion of Terrazas that he gave no assurances at
all, | donot credit Perez’ testinony about the weak "assurances" he said
he gave. It seens highly unlikely that Respondent |eft the task of setting
its labor relations policy during a strike to individual supervisors. It

is far nore likely that Respondent had a uniformpolicy or none at all and,

in fact, Respondent's Personnel Director, Bob Garcia, essentially testified

13. (onpare these "assurances" to those given by the conpany in
Bel knap v. Hale, supra. In that case the conpany advertised for
"permanent” repl acenents. After each replacenent was hired, Bel knap
presented to the repl acenent the follow ng statenent for his signature:

I, the undersigned, acknow edge and agree that | as of this date
have been enpl oyed by Bel knap, Inc. ... as aregular fulltine

per manent repl acenent to per rranently repl ace the job
classification of

- 14-



that it had none.® S nce under traditional principles of |abor

| aw, how an enpl oyer is going to "treat” economc strikers, turns on how he
has "treated" his replacenents, Garcia s uncertainty reflects on the
"assurances" given repl acenents.

A though neither party elicited testinony regarding the
"assurances" gi ven shop or crew enpl oyees, in view of ny doubts about the
"assurances" given to replacenents in the other crews, | concl ude that
Respondent has not satisfied its burden of show ng adequate assurances of

per nanency were given to repl acenent nenbers of these crews either.

14, Garcia testified that, as late as March 1982, the
conpany didn't know what position to take wth respect to the
rei nstatenent of the strikers:

(By General (ounsel):

Q Doyourecall testifying that that woul d be the way you' d
handle it —treating the strikers as new enpl oyees?

A WIll, wen | testified back in March [1982] uh — uh -- | -- and
| did say "probably would | ose their seniority" -- that's
probably true. The conpany was in a -- uh -- situation at
that tinme that -- uh -- that it knew exactly, legally, howto,
uh —howto treat -- | don't want to use that term "treat",

but howto un -- bring back, or howto -- what type of
benefits of seniority or systemthat we woul d use, uh -- when
a -- if and when an enpl oyee woul d return froma strike.

Lh -- we just didn't know exactly how we were going to handl e
the situation, and yes, | nay have said that at that tine. Uh -
- however, that is not the case.uh -- since that, we've had
several different legal opinions, and, urn -- that, statenent
was -- was sonething that we weren't actually sure of at that
tine. | did say that, yes.

(\ 51-52.)
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Accordingly, | find Respondent violated section 1153(c) when it
failed to reinstate strikers to positions occupi ed by their repl acenents
upon recei pt of the unconditional offers.” The identity of the strikers
entitled to reinstatenent nust await conpliance since General Gounsel did
not put on precise evidence as to the identity and seniority of current
enpl oyees.

2
O D RESPONDENT ADCPT A O SCR M NATARY SCHEME TO AVA D REH R NG STR KBRS

This does not end our inquiry for it only determnes the
reinstatenent rights of those strikers with the seniority to oust their
repl acenent counterparts. General Counsel al so contends that Respondent
discrimnatorily changed its irrigation practices in order to avoid
creating additional "vacancies" which strikers mght fill and so
discrimnated against all tractor drivers and irrigators who woul d have
been entitled to be hired had Respondent not changed its irrigation
practices. Snce |l have found that the strikers are entitled to
reinstatenent, it follows that any schene to prevent vacancies fromarising
woul d be an act of discrimnation directed agai nst themand a viol ation of
I153(c). Because decision on this issue does not turn on the sinple
evidentiary issue detail ed above wth respect to "pernmanency”, nore

extensive findings of fact are required.

_ 15. Inviewof this conclusion, | find it unnecessary to
consi der General Counsel's further contention that Respondent's prof essed
recal | procedure was an illegal grant of superseniority.



BACKGROUND
Respondent, a partnershi p owned by Donal d, Robert and Fred Andrews (the
nanagi ng partner), grows a variety of crops in Kern Gounty, i ncl udi ng
nel ons, lettuce, carrots, tonatoes and cotton, wth cotton being by far the
primary crop.®® Respondent's crop patterns nake for a year round
operation, and the size of the labor force traditionally fl uctuates
dependi ng upon the operation perforned. Wth respect to the period of tine
at issue inthis case -- fromfall of one cal endar year through spring of
the next cal endar year -- Respondent's enpl oynent needs have, in the past,
followed certain fixed cycles. These are described bel ow

BMPLOYMENT PATTERNS (F THE TRACTAR GREV6

After the cotton harvest, a variety of cultural practices are
perforned in order to prepare the ground for the next planting. Salks are
cut, then disced under, after which the ground is "subsoiled", and --
dependi ng on the next crop to be planted -- the ground nay be pl aned, the
beds prepared, the soil fertilized and fumgated. Al of these operations
are in preparation for planting, and all of themrequire tractor work.

In the past, the peak period of enpl oynent for tractor

drivers, then, has been Novenber, Decenber and part of January.

16. Respondent's prinary crop is cotton, the harvesting of which
general |y takes place in ctober, Novenber and Decenber before the ground
Is once again pre-irrigated to take new crops. Even though Respondent
plants and harvests its crops year-round, because of the prinacy of the
cotton crop and the start of a newpre-irrigation cycle at the end of the
cotton harvest, | wll be characterizing the start of the pre-irrigation
phase after the cotton harvest as the start of the new "crop year." The
cotton harvest will nmark the end of the crop year.

-17-



Duri ng these nont hs, Respondent woul d have 40-60 drivers working around the
clock in two shifts of 20-30 workers a shift. (See 1:106-107; I1: 153.)
After January, tractor work generally falls off sharply as ground
preparation gives way to planting, and the size of the tractor crews
contracts to fewer than twenty drivers (1:111)Y in February.

Drivers are generally recalled in March and April (11: 29; 1:112;
[1: 156) for the cultivating and planting. (1:112.) Peak tractor
enpl oynent is not as high during planting as it is during | and preparation
and only one shift of approxinmately 25-30 drivers is used. (1:112.) The
nunber of drivers remains relatively stable until August and Septenber when
anot her |ayoff reduces the nunber of drivers to a core group, the size of
whi ch may range froma dozen to eighteen drivers. (11: 141; 1:117.)

Li onel Terrazas, Respondent's tractor driver supervisor
testified that during the 1982-83 crop year, he had about 24 drivers in
| ate Gctober before the crews began to be recalled for fall |and
preparation. (I1: 139, 156) A though he acknow edged hiring "sone nore"
workers in Decenber (11: 139-140), through the date of hearing the nunber
of drivers has remai ned at around twenty-five (11:140, I1:161) [see al so,
testinony of Garcia: no drivers recalled since ctober 26, 1982, V:47-48]),
a figure sonewhat higher than the previous core of steady drivers. A so,
contrary to the practice during the years preceding the strike, no one was

laid off in the

17. Lionel Terrazas testified that the core group of full tine
drivers just before the fall land preparation season consisted of
approxi nately 18 drivers. (11:141.)

18.



nont h of February, even though sonetines there was either no work at all --
or only two or three days of work —for the drivers. (See QX 4, 5, 6,
I1:161.) Terrazas admtted the conpany rot at ed

wor kdays anong its drivers in order to spread the avail abl e work

anong them (11:190)¥ Sonetines the work was so sl ow t hat

Terrazas assigned drivers to fix pallets and to nove furniture.

(11:184)¥  According to Terrazas, the work force was relatively

stable this year for tw reasons: one, because the conpany didn't

rent as nmuch equiprent as it had in the past (I1:159)% and, two,

because the wnter was so wet, there was "l ess pressure” to finish
the land preparation. (I1:161,203, see also Il: 218-219, V:41)%

Respondent rehired only two strikers: only one, Jose
Flores, was on the Qctober 26, 1982 offer to return?; the ot her
recal l ed striker, Cosne Montoya, apparently abandoned the strike before any
of the offers to return was nmade. (I1:138) W~th these exceptions, no
other strikers have been recalled. Athough Garcia testified general ly
that no new tractor drivers have been hired since Gctober 26, 1982

(M:39), Terrazas did use his sons to scrape

18. In the past Terrazas testified, he wouldn't ordinarily
recall enployees if he only needed themfor a day or two. (11:191? see
also I1:160 ["V¢ done that all the tine.]

19. Terrazas testified it was not unusual to nake such
assignments during slow periods in the past. (I:204.)

20. Athough at tines there was idl e equi pnent, Terrazas
testified that the drivers were shifted fromnachi ne to nachi ne, dependi ng
upon the job. (11:160.)

21. Fred Andrews testified to the sane effect: Sonetines the
fields were so wet the tractors couldn't get into prepare them (IV:79-
80, 89.)

22. The date of Flores! recall is not certain.
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roads on tractors (11:178, 183-184; Q&X7, 8) and Jerry Rava Jr, the son of
Respondent ' s general nanager, drove a tractor sonetine after Qctober 26,
1982 (V:33). These relatives of forenen, apparently all students, were
hired, as they had been in the past, during school

breaks and, because of their brief period of enpl oynent, were not

able to acquire seniroity (M:63).%

BEMPLOMENT PATTERNS CF | RR GATAR RV

A though, as wll be discussed bel ow, there is considerabl e
di spute about the length of the pre-irrigation season, there is no

dispute that during the fewyears imedi atel y precedi ng the current

crop year, pre-irrigation? was acconplished during Decenber and
January. The "irrigation" season -—the grow ng season — runs from May
thru August.

For at |east several pre-irrigation seasons prior to the 1982-83
crop year, Respondent’'s irrigation force reached its peak i n Decenber and
January. Respondent stipulated that in the week endi ng Decenber 6, 1981,
it enployed 50 irrigators (up from29 irrigators the previ ous week); the
week endi ng Decenber 13, 1981, it enployed 61 irrigators; the week endi ng
January 17, 1982, it enployed 53 irrigators; the week ending January 24, it
enpl oyed 46 irrigators. (l11:76-77.) Fred Andrews acknow edged that sone
years Respondent might have enpl oyed between 60-90 irrigators in Decenber
and January. (11:22; See also testinony of John Perez, 11:17-20.)

23. Uhder Respondent’'s seniority system a worker obtains
seniority when he works 30 days wthin a 90 days period. (M :40)

24. Pre-irrigation is a phase of ground preparation. The |and
i s soaked to take a crop.
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Respondent ' s w t nesses acknow edged that during a simlar period,
Decenber 1982 —January 1983, Respondent enpl oyed fewer irrigators than it
did during the conparabl e period of the previous crop year. (See Il:77,
[11:22, V:28) In Decenber 1982 - January 1983, Respondent had 6 irrigator
forenen, but each had only 4 or 5 enployees in his crew Thus, the nunber
of irrigators enpl oyed during what in the past had been the peak pre-
irrigation season, was wel |l bel ow the previous peak.

Mbreover, unlike the i nmedi ately precedi ng seasons, the nunber of
irrigators did not fluctuate, (V:28), but renai ned roughly constant
t hroughout the crop year -- fromwel |l before Decenber through so nuch of
the irrigation season as had passed during the hearing and never reached
the 1981-82 "grow ng season" peak conpl enent of 120 enpl oyees.® Bob
Garcia admtted that only 3 or 4 irrigators mght have been recal | ed since
the ordinary ctober low (M :68) Garcia conceded that on Cctober 26,
1982 there mght have been 20 irrigators and, around Christnas tine, there
mght have been 25 or 27 (M:69), including some students, children of the
foreman (M:69), doing odd jobs. nly two strikers —Franci sco Larios and
Leonardo Vil lanueva —were reinstated as irrigators on May 24, 1982 (V: 20).
Garcia testified they were rei nstated because the Board ordered Lari os

reinstated in 6 ALRB Nb. 69 and ALJ Burns

25. Inthe past it was not unusual to have six crews of twenty
irrigators during this peak irrigation season, md-My through August.
(11r:17; 1:146.)
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"ordered" Millanueva reinstated. %
D SO-S ON

It is clear, as General (ounsel argues and Respondent's w t nesses
admt, that the size of Respondent's tractor and irrigator crews did not
fluctuate during the 1982-83 crop year as they had in the past. Wat is
disputed is the reason for the relatively reduced and constant | evel of
enpl oynent: Wether it was for discrimnatory, or for substantial and
| egi ti mate business, reasons. For his part General Gounsel argues that the
"stabilization" of the work force anong the irrigators and tractor drivers
denonstrates the exi stence of a schene on Respondent's part to avoid
reinstating the strikers. In addition to the "leveling out" of what had
been the ordinary seasonal fluctuations in these crews, General Counsel
points to a nunber of other factors as proof of the existence of such a
schene; anong them and the el enent whi ch assuned the greatest inportance
during the hearing, was General Counsel's contention that Respondent
changed fromsprinkler to furrowirrigati on because furrowirrigation
requi res fewer enpl oyees. Before considering the evidence relating to the
“change" inirrigation practices, | shall briefly consider those other

factors which General ounsel contends | end credence to the concl usi on he

26. AJ Burns did order Larios reinstated, but only as a nenber
of the entire class of unfair |abor practice strikers when he found the
strike converted as a result of certain statenents nade by Garcia to
M|l anueva. Thus, no renedy runs to M Il anueva "personal | y" that does not
also attach to all the strikers and it is unclear why he was singl ed out
for reinstatenent.
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woul d have ne draw that Respondent changed its irrigation practices to
avoid reinstating the strikers. These are: the use of tractor drivers to
perform”odd jobs", the irrigator forenen's practice of |oani ng crew
nenbers to each other if they needed nore enpl oyees (I11:67-68), instead of
increasing the size of their crews (111:65); the hiring of the children of
forenen to performtractor and irrigator work (111:69-70, 11:209; M69);
the unusual practice of forenmen having to do crewwork (V:71-72); and the
use of thin and weed enpl oyees to put plastic inthe irrigation ditches, to
nove sprinkler lines (M11:80), and to push water (1X 3l), all of which
tasks, General Gounsel contends, are irrigators' work.

FHrst, as tothe tractor drivers performng "odd" jobs, the

use of the children of forenmen to do irrigator and tractor wor k, &

27. 1t is not clear that, in hiring the students, who apparent|y
worked only tenporarily, General Gounsel nade out an unfair |abor practice.
Economc strikers are entitled to preference over new hires only wth
respect to positions substantially equivalent to the ones they 'fornerly
occupi ed. Uhder NLRA precedent, tenporary workers are not necessarily
considered "new hires". For exanple, in Certified Gorporation (1979) 241

NLRB 369, the Board adopted the fol |l ow ng conclusions of its Admnistrative
Law Judge:

The evidence is undisputed that Mchael MKenna was hired and
worked as a part-tine tenporary enpl oyee for 4 weeks during the
latter part of ctober at a tinme when sone 58 striking enpl oyees
had made unconditional requests to return to their jobs. The
General (ounsel argues that this is a per se violation as

enunci ated in the Lai dl aw case, supra, because Respondent failed to
advance any legitinmate or substantial business justifications for
ignoring the strikers' request for rehire as recently adopted by
the Board in South Gentral Tinber Devel opnent, Inc., 230 NLRB 468
(1911~)~. However, General Gounsel ignores the fact that
Respondent's obligation is to return the strikers to their forner
positions or substantially equival ent ones if and when such
positions are available. The part-tine tenporary job held by
MKenna cannot be characterized as "substantially equivalent” to
any job fornerly held by any

(Foot not e conti nued—»



the practice of |oaning crew nenbers to each other, and the use of weed and
thin enpl oyees to place plastic and nake taps, Respondent's w tnesses

testified credibly that such practices were coomon in the

(Foot note 27 conti nued—>)

striker since the strikers were all enployed on a regular full-tine
basis. Wile certainly not binding as judicial precedent, it is
interesting to note that the division of advice in the General
Qounsel ''s of fice authorized dismssal of a charge in a case that
raised an issue identical to that surrounding the hiring of

MKenna. According to the advi ce nenorandumthe "case was
submtted for advice on the question of whether an enpl oyer is
under a Laidlaw obligationto offer part-tine jobs to pernanently
repl aced strikers who have nade an unconditional offer toreturnto
work, even through the part-tine jobs are not substantially
equivalent to the strikers forner jobs.” In concluding that the
charge shoul d be di smssed, the nenorandumcited New Bra H ectric
QGooperative, Inc., 217 NLRB 447 (1975), wherein the Board had noted
that "assumng the Charging Party was an economc striker, the
first class linenan position and the second class |inenan position
were not substantially equival ent jobs because they were unequal in
authority, hours, and pay." The advi ce nenorandum further pointed
out that the enployer had not violated the Act by failing to offer
strikers the non-equival ent position since (1) the strikers' offer
toreturn to work did not clearly enconpass an offer to take
nonegui val ent jobs and (2) there was no evi dence that the

enpl oyer's failure to offer the jobs was discrimnatorily

noti vated. These factors are present in the instant case. |
conclude and find that the tenporary part-tine enpl oynent of

M chael MKenna did not violate the reinstatenent rights of any of
the strikers because MKenna' s job was unequal in duties, hours,
and pay and thus not substantially equivalent to the jobs fornerly
perforned by the strikers.

Inthis case, of course, there is evidence that sone irrigators
(and tractor drivers) work only part of the year, but there is no evi dence
as to howlong the students actual |y worked or whether there were any
strikers who worked only an anount of tine which was "substantially
equi valent"” to the anount of tinme the students worked. Thus, | consider
the evidence only in the context of General Counsel's allegation of a
schene to avoid reinstating strikers.
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past . &

(See/ e.g., V95 [irrigator forenen | oani ng enpl oyees to

each other]; M: 71-72, M1:95 [crew | abor pl acing plastic and

maki ng taps].)® In these respects, General (ounsel has failed to

show that Respondent's practices changed and the fact that they were sinply
carried over frombefore the strike weakens the force of the inference
General Gounsel woul d have ne draw, that in resorting to them Respondent
was notivated to deny strikers their jobs.

This particular difficulty does not attach to proof that

Respondent used weed and thin enpl oyees to nove |ines since Respondent
wi tnesses adnitted that this did represent a change.® (1X 23, M1:96.)

Nor does this difficulty attach to Angel Gonzal es' uncontradi cted testinony
that using forenen to do crew | abor was a change. (M:72.) However, a
difficulty of another kind detracts fromthe probative force of even these
conceded changes: proof that a fewjobs mght have been nade avail able to

strikers, and were not,

28. Bob Garcia was general |y an evasi ve and cauti ous W t ness;
however/ in discussing the laying of plastic, he aggressively asserted that
weed and thin peopl e had frequently done this wthout any of the
def ensi veness that characterized so nuch of his testinony. Accordingly/ I
credit himas tothis. (M: 71-73.)

29. Leonardo Millanueva al so testified the weed and thin peopl e
were naking "contras". It appears that |aying plastic and naki ng "contras"
are two descriptions of the sane task. Conpare, 1X24 wth M: 72-73.

30. Respondent contends that using its weed and thin people to
nove |ines was sinply a mstake whi ch occurred when Pete Espi nosa
mstakenly told his forenen to use the nen to nove pipes. They did it only
briefly. Angel Gnzales, an irrigator foreman, testified he asked his
supervi sor Espinosa for extra irrigators and Espi nosa brought himthe weed
and thin people. (MI11:81.) Watever the reason, the fact is that an
irrigator foreman needed help and, instead of hiring nore irrigators,
Respondent transferred ot her enpl oyees to him
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cannot, wthout nore, prove that Respondent ained at elimnating hundreds
of jobs. To the extent these factors are consistent wth such a schene
they cannot be ignored, but this case does not turn on proof of these

el enents. Ve cone, then, to the alleged "change" in Respondent's
irrigation practices.

General Gounsel contends that Respondent changed fromrow
irrigation to sprinkler irrigation because rowirrigation requires fewer
enpl oyees. Respondent contends that there was no significant change in the
irrigation nethod it utilized and that, to the extent there was any change,
it nerely represented a reversion to sound irrigation practices which
preceded the recent drought. Thus, Respondent w tnesses admtted that, at
| east for the nonths of Novenber, Decenber and January of the 1982-83 pre-
irrigation season, it used nore furrowirrigation than it had used at | east
since the 1976-77 crop year. ¥ However, Fred Andrews al so testified that
he pre-irrigated nore acres wth sprinklers during the entire 1982-83 crop
year than he did during the 1981-82 crop year. (I1V:10-12.) According to
Andrews, this year he had a nuch longer tine to acconplish pre-irrigation
than he had in the i nmedi atel y precedi ng seasons because the

extraordinarily wet wnter of 1982-83 permtted

31. In January, in a declaration filed in connection wth
i njunctive proceedi ngs that arose out of Case Nos. 83-CE75-D, Bob Garcia
attributed a reduction in Respondent’'s irrigati on enpl oynent needs during
the current crop year's pre-irrigation season to the increased use of row
irrigation. (See QX 15, p. 2.) John Perez, Respondent's irrigation
supervi sor testified that Respondent had irrigated approxi nately 1, 000
nore acres by rowirrigation i n Decenber-January of the 1982-83 crop year
than it did during the conparabl e period of the 1981-82 crop year.
(11:103.) Fred Andrews al so conceded that during the Novenber - Decenber
1982 period the conpany used nore furrowirrigation that it used during
the same nonths of the previous year. (11:103.)

- 26-



pre-irrigation to take place over a nuch | onger period of tine than during
the years General (ounsel used as a basis for conpari son.
(I 55, 11:83.)¥

A though furrowirrigation does require fewer enpl oyees than
sprinkler irrigation (111:26, 11:166), Respondent's w tnesses deni ed there
was any straight |ine connection between the snal | er nunber of tractor
drivers and irrigators used during this crop year and the use of row
irrigation. According to Respondent, the Novenber - Decenber peak periods of
the previous years were occasioned by a rush to use up its contracted water
supply before the end of the cal endar year as a hedge agai nst a possi bl e
wat er shortage during the comng water year. (11:21.) By way of contrast,
Fred Andrews testified that the preferred tine to irrigate Respondent's
prinary crop, cotton, is January-April, rather than Novenber - Decenber
(11:83, 102) and the preferred nethod, when water is plentiful, is by
furow (I11:113, 11:116.) David Vest, an agronomst called by Respondent
as an expert wtness, corroborated Andrews' testinony. (V:I11, 108.) Veést
al so corroborated Andrews' testinony that further pressure to pre-irrigate
I n Novenber - Decenber woul d be generated if a farner had not used his
contracted water supply for the cal endar year. (V:108.) Thus, Respondent
concedes there was a change inits irrigation practices; it contends,

however, that the change was not in the type of irrigation used,

32. | could take judicial notice of the fact that 1982-83 was a
record-breaki ng water year. |n any event, Respondent put in precipitation
records for the particular water storage district to whi ch Respondent
bel ongs. The nont hs of QCctober - Decenber, 1982 - January- March 1982,
indicate considerable rainfall for that period. (RX4, Ex. p. 2.)
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but essentially in the timng of the pre-irrigation season. General
Qounsel presented no evidence to rebut the testinony of Respondent's

w tness that over the whole pre-irrigation season (as defined by Andrews)
Respondent used nore sprinklers this crop year than it used in the past
five crop years, or that it only rowirrigated 1,000 nore acres in the
wnter of 1982 than it did in the past feww nters. A though General
Qounsel thus failed to prove that Respondent changed fromsprinkler to row
irrigation, it remains to be determned whether elimnation of the
intensive winter pre-irrigation cycle which Respondent concedes (and the
evidence plainly shows) was notivated by legitinate and substanti al

busi ness reasons.

S nce Respondent’s w tnesses identified two i ndependent variabl es
whi ch accounted for the previous years' intensive Novenber-Decenber pre-
irrigation practices, we should be able to track the existence of either of
themin each of the "crop years" between the drought and the 1982-83 crop
year. The records for each of the years should indicate either (1) unused
contract water during the nonths of Novenber-Decenber, or (2) uncertainty
about the water supply for the follow ng years. The records whi ch woul d
contain such information are: (1) The "Notices to Wser[s]" prepared by the
Wieel er - Mari copa Water Storage District; and (2) the Records of Veter
Del i very, Respondent's Exhibits 2 and 3. In fact, they indicate the
followng --

1976
In late 1976, water users in the water Dstrict were notified

that it appeared the 1977 water supply woul d be well bel ow
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nornmal. See RX 2-D.  The Record of Water Delivered for that year indicates
that Respondent had undel ivered contract water for its Lakeview unit for
the nonths of Novenber and Decenber, but that Respondent did not use all
its contract water. (RX 3, 1976 Record of Véter Delivered Lakeview Lhit,
p. 2. 870.60 acre feet undelivered.) (lbid.) Aso, for its Santi aga
ranches, Respondent used water in excess of its contract entitlenent. RX
3, 1976 Record of water Delivered, Santiaga unit, p. 5.

| don't know what to nake of the fact that Respondent used | ess
than its Lakeviewentitlenent. O the one hand, using | ess than the water
avai | abl e seens inconsistent with Andrews' desire to hedge agai nst an
uncertain water supply; on the other hand, as Andrews testified, he only
pre-irrigates to a certain depth and there nay be no sense in using all the
water available. Smlarly, | don't know what to nmake of Respondent's
obtai ning water beyond its entitlenment at Santiaga: although being wlling
to pay for water beyond contract entitlenent is consistent wth a desire to
pre-irrigate against the anticipated shortage in the next contract year,
Andrews did not point to this as an el enent of his decision-naki ng.

Thus, al though | have questions about any rol e contract
deliveries mght have played i n Respondent' s deci si on-naking in the 1976-77
crop year, it is clear that Respondent was facing a water shortage in 1977.

1977
Onh March 15, 1977, the VWter District notified users that it

woul d be unabl e to deliver full anounts of contracted water in
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the 1977 contract year. (RX3-G) Athough the district was able to
acquire sone additional water (lbid.), on May 20, 1977, the
district again advised users that the 1978 water supply woul d be
deficient.® (rx2-J.) In Novenber 1977, the District notified
water users that it coul d give no assurances of water supply in any anount
in 1978. (RX2-N) In 1977, Respondent had no unused contract water in
Novenber and Decenber because it had used 100%of its contract allotnent by
August 1977. However, it did pre-irrigate Lakeview heavily during Qct ober,
Novenber and Decenber wth additional acquired water, (RX 3, 1977 Record of
Water Delivered, p. 7); but the records al so indicate that Respondent
hardly pre-irrigated any of the Santiaga ranches during these nonths. Gnce
agai n, al though the exi stence of unused contract water does not appear to
have been a factor in the decision to pre-irrigate early, there was clearly
an uncertain water supply for the 1977-78 crop year.
1978

Despite gloony predictions for 1978 water nade in 1977, by
February 1978/ the water district was predicting that it coul d deliver
approxi mate contract anounts during the 1978 contract year (RX 2-"0": RX
2-P) and by Novenber 9, 1978, the water district was advising users that
there was an 85%chance it could provide full allocations in 1979. (RX 2-
V.) 1In 1978, Respondent had no unused contract water to be delivered in

Novenber and Decenber. By the end

33. Respondent needs 2.5 acre feet/year to growits crops.
(11:90.)
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3, 1978 Record of Witer Delivered, p. 6.)¥* Thus, it appears that

nei ther uncertainty over the water supply nor the pressure of having
undel i vered wat er coul d have been instrunmental in Respondent's deci sion
naki ng.

1979%/

Fromthe begi nning of 1979 water users received optimstic
predictions that 1979 woul d be a nornal year and by June 1, users | earned
that they would receive their full contract allocation. ( RK2-AA) On
Novenber 19, 1979, water users were notified of an 85-90%chance that in
1980 the District could deliver 2.0-2.5 acre feet per acre. (RX2-DD)
However, the Novenber 19, 1979 notice does caution users that "M ease be
sure to recogni ze that the above figures are estinmates only, and no
guarantee as to the anount of water to be avail abl e during 1980 can be nade
at this tine." |In fact, the notice advises users that only 1.5 acre feet -
- well bel ow Respondent' s needs —are "nearly assured.” (lbid. ) In
Novenber and Decenber, Respondent di d have unused contract water,® but
ended the year using a little less than 90%of its allocation. Qice again,

| don't know whet her use of |ess than Respondent’s current

34. Part of this additional water cane froma carry over from
1977 wat er which was permtted by the Dstrict in 1978. (M:15.) The 1978
Record of Vdter Delivery indicates Respondent had 516.68 acre-feet to
carry-over, but by Novenber it had used 1600 acre feet nore than its
al | ot mentd Thus, the 1977 carry-over does not account for all the excess
wat er used.

35. There are two charts for 1979 in RX 3. | amrelying on the
chart which shows use of the 31376 ac. ft. water allocation.

36. Respondent used "in lieu" water in 1979 which only neans it

got a preferential rate for water supplied by the Dstrict by agreei ng not
to use water fromits wells. (IV:17.)
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contract entitlenent in a given year indicates that the pressure to use
unused water was a factor in Andrews' decision-naking. A so, uncertainty
over water supply coul d have been instrunental in Respondent's deci sion
about when to irrigate, only if a farner based his decision on the rather
limted assurances of 1.5 acre feet given by the Dstrict, rather than on
the 85-90%chance of a nornal water year. Respondent of fered no precise
testinony on this point, and therefore, | conclude it has not net its
burden of show ng that uncertain water supply was a factor in its decision
naki ng.
1980

1980 was again a good water year. Beginning in January 1980,
users were notified they woul d receive their full contract anounts. (RX 2-
FF.) The outl ook renai ned opti mstic throughout the year, and, in Qctober
1980, users were notified of a 75%chance of "full supply plus additional
water". (RX 2-KK) Again, on Decenber 10/ 1980, users were notified of a
90%chance for a full supply of water. (RX 2-LL.) In Novenber and
Decenber 1980, Respondent had a fairly | arge bal ance of undelivered water
but it did not use its entire contract amount for that year; in fact, it
ended the year wth nearly 1600 acre feet undelivered on Farmng Lhit 98.1
and it had to transfer sone water to its Tenneco Wst unit, having used its
allocation at the Tenneco Vést unit by the end of Gctober. (RX 3, Record
of Water Delivered 1980, Lhit 96.1, p. 1 of 6.) Oice again, | don't know
what to make of the fact that al though there was a | arge bal ance of
undel i vered water, Respondent did not use all of it. (RX 3, Record of
Vter Delivered, Tenneco Wst Lhit, p. 1.) However, it seens clear that

uncertainty over future water supply
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coul d not have been a factor in its decision-naking.
1981
Begi nning in January 1981, water users were notified that there
was a 99%chance of a full supply for the 1981 contract year. (RX 2-MM)
However, on (ctober 14, 1981, users were notified of a

possi bl e shortage for 1982, because of earth slides (RX 2-UJ)— and

on Novenber 16, 1981, % users were notified of only a 40%chance of
recei vi ng enough contract water in the followng year. (RX2-W See al so
[1:21.) Respondent had unused water in Novenber and Decenber 1981 at
Farmng Lhit 98.1, but it also had a bal ance of undelivered water at year's
end. (RX 3, Record of Vter Delivered 1981 98.1, p. 1.) It also had a
snal | er bal ance of undelivered water at Tenneco Vést unit. (RX 3, Record of
Witer, p. 1, Tenneco Wst Farmng Lhit, p. 1.) Thus, uncertainty over
wat er supply coul d have been a factor in Respondent's deci si on-naki ng. The
bal ance of undel i vered water agai n puzzl es ne.
1982

A though at the begi nning of 1982, the Water D strict continued

to apprise users that there were no firmassurances of full contract

supply during 1982, RX 2-22, by April 22, 1982 users

37. The notice advised users to expect anywhere between 1 2/3
and 2 1/3 acre feet in 1982.

38. The notice bears a typed Novenber 16, 1982 date whi ch has
been corrected to read 1981. Fomthe text it appears that the typed date
was msdated since this notice describes the conditions for in lieu water
use in January and February while it purports to describe 1982 wat er
conditions. Thus, it is highly unlikely that the typed date is correct
since there would be little sense in describing past January and February
conditions. The handwitten correction to 1981 appears genui ne.



were advised that the Dstrict believed it could neet all requested water
needs for the remai nder of the year. (RX 2-AAA) By md-Decenber 1982,
users were notified that there was a better than 90%chance "of the the
Ostrict receiving sufficient water to neet all anticipated needs during
1983." (RX 2-FFF.) Respondent apparently used its entire allocation by
August 1982 and used unschedul ed wat er between Septenber and Decenber 1982.
(RX 3-Record of Water Delivered Farming Lhit 98.1.) It also used its
entire allocation by Gctober 1982 in its Tenneco Wst | eases. (RX 3,
Record of Vter Delivered for Tenneco Vést Lhit.)

Fromthe preceding sunmary, it is clear that in the wnters of
1976, 1977 and 1981, Respondent coul d not be sure of receiving its
entitlenent in the subsequent cal endar year. In 1976 and 1977 the
uncertainty resulted fromthe drought, and in 1981 it resulted fromthe
difficulties in the reservoir system For these three years, then, at
| east one of the two conditions which Andrews testified woul d cause a
farner to pre-irrigate early, plainly existed. The natter is not so clear
Wth respect to the wnters of 1978, 1979 and 1980, since for each of those
years the Ostrict notified users of what, on its face, appears to be a
high probability that it could neet anticipated needs. In all these years
users were given approxi natel y the same chance of having a good next water
year as they received in cal endar year 1982 when Respondent changed its
irrigation cycle. It is true that the prediction nade in 1979 about the
next water year appears to be alittle "softer” than the prediction nmade in
1982 about the next water year, in that its 85%prediction of 2.5 acre feet

Was
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qual i fied by an "assurance" of only 1.5 acre/feet; however, the difference
bet ween such a high "estimates" and such a nodest "assurances" in a
Andrews' deci si on-naking was not explored. It is also true that in 1980
the Dstrict only gave "75% assurances of a full contract supply, which is
15%]I ower than the "90% assurances it gave in 1982, but Respondent put on
no evi dence that woul d expl ain at what point the assurances of a "full"
wat er supply becane so uncertain it nust "hedge" its bets. Thus, | can't
concl ude that the probability of a good next water year distinguishes the
w nter of 1982 fromthe wnters of 1978, 1979 and 1980.

Does the exi stence of undelivered water account for the
di fference between the early pre-irrigation in these years as conpared to
19827 Not in 1978 because, as the records indicate, Respondent had al ready
used its entitlenent by the end of Qctober 1978. In 1979 and 1980,
however, Respondent did have unused contract water, but did not use all of
it. As | have stated, there is not enough evidence for ne to concl ude what
this neans. Thus, for at |east one year, neither of the two conditions
cited by Respondent as dictating intensive pre-irrigation before the end of
the cal endar year is present and for two others, Respondent has sinply
failed to present sufficient evidence to explain what the figures it has
presented mght nean. Accordingly, | conclude that Respondent has not net
its burden of showng a legitimate and substantial busi ness reason for the
change inits irrigation cycle.

Besi des the doubts about Respondent’s busi ness reasons generat ed
by a review of these records, there is additional evidence fromwhich to

concl ude that Respondent decided to stabilize its work
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force because it did not want to reinstate the strikers. | have al ready
noted Garcia's testinony that in March of 1982 (before any unconditional
of fer had been nade) Respondent was uncertain about howto treat the
strikers. A though throughout the hearing, Respondent’'s w tnesses
continual ly asserted that they had a fixed policy to recall enpl oyees on
| ayof f before strikers, in alnost the same breath, they al so stated that
they were uncertain about whomthey would recall. This thene of
uncertainty runs throughout Garcia' s and Andrews' testinony. Thus, Garcia
admtted that even after the Gctober 26, 1982 offer, the conpany was still
not sure howit would treat the strikers :

V¢ didn't know[at the tine of the unconditional offer] what our

policy was going to be whether —As far as we were concerned there

was no positions avail able. These people were nerely on |ayoff.

V¢ didn't know at that tine whether we were going to call our

current work force that was laid off or the strikers that were on
the preferential hiring list.

And Fred Andrews testified simlarly:

Q Wo decided not torehire all the strikers after . . . the
uncondi tional offer.

A |1 think . . . there was a question: V¢ had a work force in
pl ace sonetine in 1982 . . . when there was tal k of rehiring

or an offer to come back to work and there was a question as

to whether or not that work force was to be considered in

addition to the people in place or replace the people in

pl ace.

(11:44.)
It appears that Respondent solved its dil emma by deciding, to the

extent possible, not to recall anybody, either replacenent or striker.
Thus, Garci a:

Q DOd you ever give any instructions on who to hire?
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A Astowhotohire-- urn--1 -- 1 suppose | -- you
coul d answer that question yes, uh -- | instructed themthat, uh -
- no new enpl oyees were to be hired, urn -- that, uh -- when the
need arose for additional tractor nanpower, un -- they were to un
-- confer wth ne.

And Garmarino Esparza testified Garcia told the irrigators the sane thing:

Q (By General (ounsel)
Let's go back to the neeting that you said Bob Garcia had.

* * *

Now M. Esparza, what was said at that neeting?
A Just that they had not reached an agreenent yet wth the

union and for us totry to see if we could do the work that
we had with the people that we had to do it wth.

Q Wo said this?®
A Bob [Garcial. (IV:133; see also 132.)
This ostensibly neutral desire to avoid hiring anybody i s obviously not

"unrelated to labor relations” (NL.RB v. Heetwod Tractors, supra) and

is, noreover, discrimnatory in effect because only the strikers were
entitled to fill any vacancies that mght have becone avail abl e.

Havi ng found that Respondent viol ated 1153(c) in this respect, |
shal| order it to cease and desist fromrefusing to fill vancancies wth
returning strikers and to make the strikers whole for all economc | osses
suffered as a result of Respondent's changing its enpl oynent patterns in
order to avoid reinstating the striekrs. The class of enpl oyees entitled

torelief by virtue of

_ 39. Athough Garcia denies saying this, | credit Esparza's
testinony. It is consistent wth all the events in this case.
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this finding wll be all those enpl oyees not entitled to i medi ate
reinstatenent by virtue of possessing sufficient seniority at the tine of
their unconditional offers to oust their replacenents. S nce General
Gounsel only produced the nost general kinds of proof as to the size of
this class, the precise identity of its nenbers nust await conpliance.

The nunber of strikers entitled to backpay in the class shoul d be
determned by the average nunber of enployees in the irrigator and tractor
driver classifications enpl oyed duri ng each week of the 1976-81 seasons.
Every enpl oyee entitled to work by virtue of possessing sufficient
seniority to occupy a position in the class shall be entitled to backpay.
Backpay shall be determned by nultiplying the amount of tine each enpl oyee
woul d have worked according to the averages so conputed by the appropriate
rate of pay
for the enpl oyee's classification. Respondent wll also be ordered
to hire all such enpl oyees as soon as vacanci es becane avail abl e. %

GROR
Pursuant to Labor Code section 1160. 3, the Agricul tural Labor
Rel ati ons Board hereby orders that Respondent, Sam Andrews' Sons, its
of ficers, agents successors and assi gns shall:
1. Cease and desist from
(a) Refusing to reinstate, or otherw se discrimnating
agai nst any enpl oyee wth regard to hire, tenure or any terns or conditions

of enpl oynent because of that enpl oyee's invol venent in

40. | hereby deny Intervenor's request for attorneys fees and
costs. Respondent has al ready been put to the expense of trying nost of
this case twice and it seens inappropriate to add further litigation
expenses to it.



concerted or union activities.

(b) In any like manner interfering wth, restraining or
coer ci ng enpl oyees exercising their rights guaranteed under Labor Code
section 1152.

2. Take the followng affirnative acti ons whi ch are deened
necessary to effectuate the purposes of the Act:

(a) I'nmmedi ately offer reinstatenent to those enpl oyees who
struck the Gonpany on July 9, 1981, who nade an unconditional offer to
return to work on Gctober 26, 1982, and January 14, 1983, and who possess
the seniority to oust their replacenents, to their forner positions w thout
prejudice to their seniority or other rights and privil eges.

(b) Imediately offer reinstatenent as jobs becone
available to all striking tractor drivers and irrigators not descri bed
in the precedi ng paragraph who possess sufficient seniority to fill one
of the average nunber of positions for the 1976-81 seasons.

(c) Mike all such enpl oyees, including those al ready
reinstated, whole for any |loss of pay and ot her economc |osses (plus
interest thereon, conputed at a rate consistent wth the Lu-Bte Decision,
8 ALRB No. 55) they have suffered as a result of their not being rehired
after making an unconditional offer to return to work.

(d) Preserve and, upon request, nake available to the Board
and its agents, for examnation and copying, all payroll records and
reports, and all other records relevant and necessary to a determnation by
the Regional Drector, of the back pay period and the anount of back pay

due under the terns of this Oder.



(e) Sgnthe Notice to Enpl oyees attached hereto. Uoon its
translation by a Board agent into appropriate | anguages, Respondent shal l
reproduce sufficient copies of each | anguage for the purposes set forth
hereafter.

(f) Post copies of the attached Notice, in all
appropriate | anguages, for 60 consecutive days in conspi cuous pl aces at all
of its offices, the tinmes and pl aces of posting to be determned by the
Regional Drector. Respondent shall exercise due care to repl ace any copy
or copies of the Notice which nay be altered, defaced, convered or renoved.

(g0 Ml copies of the attached Notice, in all
appropriate |languages, to all enpl oyees who were enpl oyed or on strike
at any tine during the payrol|l period of July 1981.

(h) Arrange for a Board agent or a representative of the
Respondent to distribute and read the attached Notice in all appropriate
| anguages to all of its agricultural enployees, assenbl ed on Conpany tine
and property, at tines and places to be determned by the Regi onal
Drector. Follow ng the reading, the Board agent shall be given the
opportunity, outside the presence of supervisors and nanagenent, to answer
any questions and enpl oyees may have concerning the Notice or enpl oyees'
right under the Act. The Regional Drector shall determne a reasonabl e
rate of conpensation to be paid by Respondent to all non-hourly wage
enpl oyees to conpensate themfor tine lost at this readi ng and questi on-
and- answer peri od.

(i) Notify the Regional Drector in witing, wthin 30 days

after the date of issuance of this Oder of the steps it has
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taken to conply herewith, and continue to report periodically
thereafter, at the Regional DOrector's request, until full
conpl i ance i s achi eved.

DATED Decenber 29. 1893

|
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THOVAS SCBEL
Admini strative Law Judge



NOT CE TO BEMPLOYEES

After charges were nade agai nst this enpl oyer, Sam Andrews' Sons, by the
Lhited FarmWrkers of Anerica, AFL-AQ and a hearing was hel d where each
side had an opportunity to present evidence, the Agricultural Labor

Rel ati ons Board has found that SamAndrews' Sons interfered with the rights
of our workers by telling Leonardo M|l anueva that those who struck agai nst
the Gonpany in July 1981, and after would lose their seniority rights upon
reinstatement. Such statenent constitutes an unfair |abor practice. The

Board has ordered us to distribute and post this Notice, and to do the
things |isted bel ow

Sam Andrews' Sons will do what the Board has ordered, and also tell you

that the Agricultural Labor Relations Act is alawthat gives all farm
wor kers these rights:

1. To organi ze thensel ves;

2. To form join, or help unions;

3. To bargain as a group and to choose a union or anyone they want
to speak for them

4. To act together wth other workers to try to obtain a contract
or to help or protect one anot her; and

5. To decide not to do any of these things.

Because you have these rights, SamAndrews® Sons pronises you that:

VEE WLL NOT do anything in the future that forces you to do, or stops
you fromdoi ng, any of the things |isted above.

VE WLL NOT termnate any worker because that person has done any of the
things |isted above.

VEE WLL offer to reinstate all those persons who went on strike, and who
nade an uncondi tional offer to return, and we w |l pay back wages, plus
interst, to those who were denied their jobs back.

DATED SAM ANDREVS  SONS

(Represent ati ve) (Title)
THS IS AN CGFH QAL NOITCE OF THE AGR OLLTURAL LABCR RELATI ONS
BOARD, AN ACENCY OF THE STATE GF CALIFCRNA AND | S NOT TO BE

%

SH GURED CR DEFACED | N ANY VAY.
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